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13) Joshua Waldman, "Symbolic Speech and Social Meaning," 97 Colum. L. Rev. 1844, 1844 (1997);
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Things, and G. Strings," 36 U. Mem. L. Rev. 903 (2006) .
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

The Standard of Judicial Review on the Regulation
of Symbolic Speech

Choi, Hee-Kyung

The First Amendment of the United States Constitution stipulates freedom of
expression which also includes symbolic speech in addition to oral or written
expression. However, all the activities for communication do not fall under
expression protected by the Constitution and therefore, it is necessary to review
which activity may be protected by the Constitution as a symbolic speech. In
addition to the meaning of the major symbolic speech as a means of expression,
this thesis intends to study proper level of their assurance focusing on the standard
of judicial review by the Supreme Court of the United States which regulates
them.

First, a study will be made whether or not such communicational activities
correspond to symbolic speeches being protected under the Constitution as Flag
Burning being performed as an intention of a protest, Cross Burning representing
hatred or ethnocentrism, and Nude Dancing to communicate erotic message.

Second, all the governmental regulations are not prohibited from the fact that
a certain communicational activity only falls under a symbolic speech. Even

though a certain activity falls under a symbolic speech, a review should be made
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whether or not the government has a valid authority to regulate it. At the case
of United States v. O'Brien, the Supreme Court suggested standard to evaluate
protection of a symbolic speech under the Constitution. A specific study will be
made on the standard of judicial review of said case which was suggested as a
standard for symbolic speech.

Third, with the standard raised at the case of O'Brien as the central issue, a
review will be made about constitutionality of regulation on the respective
symbolic speech of Flag Burning, Nude Dancing and Cross Burning. Along with
a judgment on the specific standard of judicial review and its unconstitutionality,
a study will be also made whether the O'Brien test is adequate for that of

symbolic speech.

Key Words : Symbolic Speech, freedom of expression, Flag Burning, Nude

Dancing, Cross Burning
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

Revisit to the Rule of Law in Korea

Lim, Jong-Hoon

The rule of law has been one of the basic principles of the Constitutional Law
in Korea throughout its history. The basic idea of the concept is that both the
government and the people are ruled by law. As such, the rule of law is
considered to promote not only political democracy but also economic success
throughout the world. Still, however, the rule of law does not work in Korea as
it is supposed to.

What prevents the rule of law from being imbedded in Korea? Politicians tend
to lean toward populism. Judges are too generous to the defendants who violated
law. And sometimes illegitimate legislations were made at the National Assembly.

The President should be more strict and fair in his application of law. Sentencing
guidelines are recommended for the judges deciding cases. Bureaucracy of judiciary
must be removed. Public participation and deliberation should be more actively

facilitated to increase legitimacy of legislation of the National Assembly.

Key Words : rule of law, populism, judicial generosity, social capital, bureaucracy

of judiciary
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%ol 2 A9I7t o= BE ERHAR] FAF-FTAoNA HA £O 7 I Ego] 3 Oc'1(37
Fed. Reg 16,787(1972) %), MM A% 1 7)%50] Waa} fAHHS 914 0}37_ 1© B 2 (Butzv.
Economou, 438 US. 478(1978) &) “SA " 02 s)4ske Zo] Futsitin Azhaic),
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o A4, 471, S8, B, ARRA FolA B2 Zol7t A71= AR, A
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24) http:/ /www.courts.state.tx.us/pubs/ AR2007/jud_branch/5-udge-qualifications-chart-07.pdf %
Z.2008 8¢ 319 HFAAM)

25) FAHAC ZRE FaEE WA AdAR ] gk HEAS dEshe A HIEAe 1
o] ] (chief justice) T 873 2] th Hjustices) 22 TAHY, FAWM I o2 HE FusE
AMAA R A Yo 2 e AR e AFE A A (appeals of death sentences)oll tj gk |
As Bdske A E AL 189 AU D7 (presiding judge) ¥ 878 9] FAk(judges) =
T/3E o 20074 99 1€ 71¥ 983 Ao 92 15250022 9o A5-5, i &
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2, 7 AMPEAYvic 194 APEARAE ok ol5E 7 A

Aol e dES AX FAAE AT A exio s 254 oY 74
Al olske] ml=mARlo|A} Beff x| he] AFRL A3} 4 o) AFHTAL WA
JAFe] FYe] aTtHET
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26) 7t A7 AR o 2R E 9] Rl - FAREAC] te e 2 ity 20073 949 19
A FLH RS H1 14750022 ) A8, TP AT Hal 14500028 9] A8-S Bt

27) AL AL, FARE, AAA 5 BE F389 Abdel tigk duby #8dS 7H Al
AP ezA 2007d 71E 4070 ¢] Aol Stk tht tiEAA Y S EE APHA-L A
e FEES PAlete BE e, 12709 A A2 AR g 2dds AR §
o] o]& YFALA W Y (criminal district court)o]g} F-Er}. AWHYAL B4 F3 (felony)
(misdemeanor) & EE AR tiEA A1y #AEES 7R, RIAARA ] dlsiA =
Agto] Ak F FRE didt AeA TS Qe vk, A g EABI TR 2008 o)<l
50022 o)FA el el Ae =eko] vk 2RA AR iAol A= = fdlx=
FF{H 100,000€2] o]/de] WARAEAC disiA = viERd B (exclusive jurisdiction)S 7FAH,
50028 ©]%t 100,0008= m|RHe] RWIARRAC] disiME AGHAY HHdR FE #gd
(concurrent jurisdiction) S BAFEIAl Foh g RE AR g AAES AL Wk o}
Yz}, QAR 53 (writs of habeas corpus) 52| &g %5 ZA3= gt 200749 9¢ 14
A A HATARE Ha 140,000€ 2 9] 88 weth

28) MAHA A Fif 20022 o4 10,0002 wTre] FIAAAC tisiME XtTAPE A,
I 50022 ©]%F 500022 PIRte] RIAMALAC tiajM= A At A1de] B3t addEs

1 2

Y2 AW, B AAAAY A2dAb 2 50098 o] MEgely 13 o]dte] A s
= A AR Uigh Al o] #EES JHRIh =3 XEAPH A iE Y] B
gt FAABTAS 7FAA Atk (Tex. Gov't Code Ann. §26.001 o]3} Fx)

29) HE YL F2 QI EAIX ol DX =, INAHS I 284 3RS 7HAE 3o
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24l [ ol=o| X oHErAbA| ol ket dnE 129

H AR (precinct
o3l A8 AT Q75X LE=TH) Xt ALY
& vlpo] AEasE B
vhA ke 2, g eRuick 19 olde] (i ABA} EAlshenl, oL Bl i
|
_]

&
fru
>
rf
lo
ulss
N
fu
ol
oft
hines
L
f
rx
£ X o7

o] Feout z#d 778 H el wet AEH 7= st A (EE A1¢]3)d
P E7IE gk 2 A8 JA] 7 o] APGHEE A9 F)ol ofa] AR =,
B4 2d9] 9712 7Y 179 A EEE A9 3)o] o2 Yolg A & 9tk

2) 2Aohle] MRAI =
ZACHIY U] Wk Y ABALS} AP RPABAL A o] B 5
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2 3](Texas Workers’ Compensation Commission)] 277} 2o
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diagram.html #3; 2008'd 8€ 31 HEF ) g ZAolH, 2007 MAE ZXoPH P74 HE
o] FAZXZE FAHOZE V)&t
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A A €] (certiorari

R, 727019 EpH Q490 += 1187 9] EiH YT} gt o=

7}Z1th(GA. CONST. Art. VI, Sec. VI, Para. IT)

35) GA. CODE ANN. §15-2-1.1. )Ilﬁdtﬂ < 991 o]&te] i H(Justices) S FEF g3t 3lom, of
H A (Chief Justice)S TAZIEF laL RJ\E]-.(GA CONST. Art. VI, Sec. VI, Para. 1) 1% ©]/¢<]
o] F5o|g AR AT 4 glAl € B¢ ZAAE AAA R (full bench)o] AE]E &

T8, YA i #BEe] AR '8}04J olE HAlSt=ESE AYE + Itk (GA. CODE
ANN. §15-2-1.2) tiHTe] A%8-2 13941822 ©]™(GA. CODE ANN. §45-7-4(a)(18)), ¢17]°l &IH]
o} 7H 59 AHE F7t2 AFE 4= TR (GA. CODE ANN. §15-2-3(b)(2))

36) GA. CONST. Art. VI, Sec. VI, Para. I.

37) GA. CONST. Art. VI, Sec. VII, Para. [I(a).

38) AtFol WAF o] opd FY1FAAAE, A3, w9 WE o BEdE ARl g Aldadde 7}

Z]:=(GA. CODE ANN. §15-3-3) 3+, ARAIH Yo 2 RE dase ZE VAL - 33 - 7PARAA
< Atk

39) GA. CODE ANN. §15-3-1(a). &2 921 oldo] FAHAAAJudge)E FEF AL Ao
o, Pé\_ﬂd%ﬂ(cmef Judge)& EAZEE dla ik (GA CONST. Art. VI, Sec. V, Para. I) T
3209 FAHPFAIZ FAE = 4719] F(division)E F3L(GA. CODE ANN. §15-3-1(b)), ZH3Z]
° 2 A S 4E)star BA S (GA. CODE ANN. §15-3-1(c)) FAHATALY] A%5-2 138 556”31
o]H(GA. CODE ANN. §45-7-4(a)(19)), 7]°l| ojnie} 7Au] 5o] AulE F7lz NFHe 5
t}(GA. CODE ANN. §15-2-3(b)(2))

40) GA. CONST. Art. VI, Sec. VI, Para. I.

41) GA. CONST. Art. VI, Sec. VII, Para. II(a).

42) LS FHHHACZ A AgHS PAtabn, AP A MY SoRRE Y 24 S
&atar, 50022 vnke] Waolut 209 wRke] ol A A= J——‘JJ(COHtempt) S A
th(GA. CODE ANN. §15-6-8) “F+ ™ A #Ate] A-8-2 99,8622 2] 0]n, o 7]o] ojuH|e} 7] &
AN Z 712 AFES F Uth(GA. CODE ANN. §45-7-4(a)(20))

43) GA. CODE ANN. §15-6-1.

44) o]59] w3 ATE FARRAAYL GA. CODE ANN. §15-6-2; [HEERHNE GA. CODE ANN.

§15-6-3 2+ F=x.

) GA. CONST. Art. VI, Sec. VI, Para. I.

46) GA. CONST. Art. VI, Sec. VI, Para. II(a).

) GA. CODE ANN. §15-6-4.

48) GA. CODE ANN. §15-6-9.
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Z7429 AAeow aFHD Yk & A FT He BAIFTE (I
PG L] A AL AAS AT F drks Holoh

A, 1580 ZYA )AL} o]9} T3 e
2 7]l MHEE 2] 53 (felony offence)t =92 Hl\(moral turpitude) ™} &
de HHE FAA0E B4 GhE A Sl ok = AyddiE
25,000€# 2] ®BZF(bond or surety)S ‘Fdstolof &4, 1 FHL 22 A
=84 F U

2
X
&
£
o

FEE 17) o) d F 159702 bl b 184 9] XA
(chief magistrate) ¥} 354 ¢ *| 2t AKmagistrate)7} ATt X Qb Tk Bt
AAE 8ol HaiMe S vHre] A9shriz .

A, 159709 ) oll= 41d 9] 712 FaHdBAtel &) dis=

49) HLe FHE AT A th ARSI F5 L] wieky B8 &3 PXI oky
She E WA the #dds BAtei, Zﬂi - GG A I R R o
& A 2J 3t} (GA. CODE ANN. §15-7-4) iAo ke 287} gshe vhdll B Jo4& AFts
t}.(GA. CODE ANN. §15-7-22)

50) GA. CONST. Art. VI, Sec. VI, Para. 1; GA. CODE ANN. §15-7-20(b).

51) GA. CONST. Art. VI, Sec. VII, Para. II(b).

52) GA. CODE ANN. §15-7-21(a)(1).

53) GA. CODE ANN. §15-7-80.

54) F499 A, FIHBG —‘T" 2 Fa e 23, EASHEAL EE, F714AWEH e 2y,

W% EHW’H A7 5o AR-E 2] 3th(GA. CODE ANN. §15:9-30) 7HSIH ALY 4%
S &% ke Ao whEl 29,832.202 ol A HE] 109,425.84F 2 el o] 27]71A] wl-9- theFa)
t}.(GA. CODE ANN. §15-9-63)

55) GA. CODE ANN. §15-9-1.

56) GA. CODE ANN. §15-9-2(a)(1). L&y} 1757} 96,0007 ©] E& ifell A= 304 o’de] A=Y
A 73 ol HEAFAHE /1A Aol Fr1EH X}Zﬂ.ﬁzjgi 8 7#h(GA. CODE ANN.
§15-9-4(b))

57) GA. CODE ANN. §15-9-7.

58) ’\Lﬂt”%ﬁ 174 o3te] vl d 184 o]3te] & i(deprived) Aadn #EdE ZE AR
S @3et) o]2 A3l F8FF(capital felony) B FEFARA 5o AT A disixE 3F
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12099) AYA 2 AR 2UARATE ATk olSAAE 304 o1 gl AR
7, 39 o1 ZAoHo] AFFGE 2 59 ool WEARHE Fo| Aol
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1. AxFx)ekaA(Magistrate Judge)

o= AP EFFHCommissioner) A £62) 9} AL 41 2] FH(special master)Al| =63)E

HAF A3Eo] FHE VT sk, 1948 ARl(murder) - 23 A2l (voluntary manslaughter) -

37t - F7NFAAE Foll tisiAE g de] e BEES 7RI oRk HAde] wE At

LAt 52 adnigo] 2 28| Hth(GA. CODE ANN. §15-11-28)

59) GA. CODE ANN. §15-11-18.

60) GA. CONST. Art. VI, Sec. VII, Para. II(b).

61) Mathews v. Weber, 423 U.S. 261 (1976) 2=z,
)

62) APHREFHS FAPHA R o)A PSS BERee 938 gdetder, o] AEE 18417
DR A AYom, F2 BAFAF, FANM, AL R 28 2, J 64 o3}

i wF 500ge vke) W0 e A% 5ol ARE +Aa T, @8 o5 oA
£ HEAd 53 2o SHe Adetio] e 7HA wskow], duvnel delz AWy}
sfargt & AL, - AR A (full-time) ©] obd A7 (part-time) 2 -8k FA] APHE
o] oFg Fof tigh gt -2 Leslie G. Foschio, A History of the Development of the
Office of United States Commissioner and Magistrate Judge Systems, 1999 FED. CTS. L. REV.
4, 7-10 (1999) FZ.
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A2ETAS B33 OJHJE'J/\]-&_%“—F{' Z|(Federal Rules of Civil Procedure)©] Xﬂﬂﬂﬁl?ﬂ o) 9] A <l

3 A2 Z4FHJda ok Bop A% HE&S Amalia D.
Kessler, Our Inquisitorial Tradition: Equity Procedure, Due Process, And The Search For An
Alternative To The Adversarial, 90 CORNELL L. REV. 1181 (2005) 2z,

64) B} AAIS U-8-2 McCabe, The Federal Magistrate Act of 1979, 16 HARV. J. LEGIS. 343,
345-347 (1979) =

65) La Buy v. Howes Leather Co., 352 US. 249 (1957).

66) Federal Magistrates Act §636(b) (1972) Z-=.

67) Wingo v. Wedding, 418 U.S. 461 (1974) =

68) A% A Aol skl 8717 F50] A A Aslshat Aol 9T 5 A=S
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69) 28 US.C. §636(c). ©|9} 22 AjFol tj
%

Judicial Improvements Act of 1990, P.L. 101-650, 104 Stat. 5112.

Federal Courts Improvement Act of 1996, P.L. 104-317, 110 Stat. 3850.

28 US.C. §636(¢).
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76) AT olgje AL WY W 39 TS PAHH o7 RAE AuPHANHH
(Administrative Office of the Umted States Courts)«] ;"1 JQME B st Hedl, a9
FPAE 7 AP gl i FAs AF2AE A A, A8, AEdE g
2ol gk i‘_i‘ﬂ"’ Zﬂg?.“’%

77) 28 US.C. §631(a). S8R E Had 49 19 XA 17 o] d9]
49 99 z—lpra FYINEF AL £ Jdet), ojuds BdHe B
el 595 e = gk

78) 28 US.C. §631(b)(5).

79) 20063 7|Eo 2 ZFHFE 98,3087 Mo 1 HAANA AT 2,507 thate] o] F
o] Ht}. o]o] s A+ Judicial Business of US Courts 2006, thl. M1-A, M2-A ZFZ.

80) olH o] A#e FHolu Hogde] M1 e HAE BT EFshe € Adelth

81) 18 US.C. §3401(b); 28 US.C. §636(a)(3)-(4); Fed. R. Crim. P. 5(b), 58(b)(3).

82) Peretz v. United States, 501 U.S. 923 (1991).

)

)

2%
< Al A

83) United States v. Williams, 23 F.3d 629 (2d Cir. 1994).

84) 20063 715 Hﬁﬁ‘ﬁme 5137, FF 049 e 221861 Ftha gtk o]ol tig Hr}
Z}A1EE BA A8 = Judicial Business of U.S Courts 2006, tbl. M3-A, M-4 3%,

85) 200613 7]%2§ B x| otgalel oJste] AW AFALS 11,6210 2 1 F v A AT 3794,
HEAFL 197730t} 20061 LA HEY AA o] v AR Fo] 2,41574, HE A o] 1,1407191
Aol v1Fo B thF 162%2] RAMRTo] XAl 93] M= Actar & 4= i) o] tis]
/= Judicial Business of US Courts 2006, tbl. M-5, C4-A FZ.

86) 28 US.C. $636(c).
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case), JaFol Z4st e fFAloll #HHEE Al (to dismiss or to permit
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(involuntarily dismiss an action)©] A9} o] 7o = AYAHY A= 1 A
TAA= X PAALNA #1E + UTES)
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2o A= 89, A= 4320, A9 = o, ddske Brel= 9

o FAF YPAAE BETD

87) Roell v. Withrow, 538 US. 580 (2003).

88) 28 U.S.C. §636(b)(1)(A).

89) 28 US.C. §636(b)(1)(B). ©] ™ X|toAl= AEZA el tE Abduty 1o B2 AnHAE
A TNA ASSHEF Hof vk A1 A4 B R #9 £5% R

90) 18 US.C. §§3041, 3141() 3142() 28 US.C. §636(a)(2); Fed. R. Crim. P. 5(a), (c) 2+ FZ.

91) 20065 7|EO 2 MW FAALA T A Ataabe] EH A QT2 Ho] gld 339l e v
o=} AREAA 3264767, ?iHJXlH“ﬂ% He] 9ol whh FrlEARY 24 A AR
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AHTe dAls] AREAE Akl gAME AET D 48748710 EET) Judicial
Business of US Courts 2006, tbl. M3, M4, M4-A, M4-B =%

92) 28 US.C. §631(e).
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£ 7F21 kel A 18,0007 ©1/de] 75 71 g ¥ el AR LA
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I.:(E

93) 28 US.C. §631(c).

94) 28 US.C. §632(a).

95) 28 US.C. §632(b).

96) °]3lell A M&== W82 CAROLE KEETON RYLANDER (Texas Comptroller), JUSTICE OF THE
PEACE MANUAL for Texas Counties (February 2002)¢l4] ] - <)t Zolth

97) APEABHSAO] Tihe] AePHAATE BEeka P 4-g Bgsha ok
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&3 715 F-A15H M5 A % (State Bureau of Vital Statistics)oll B33+t
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%= (habitual drunkenness), X5 7]'d(failure to adequately give bond) &
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101) webd z#Holy Fade Aol fle 2BF ofd fiie At At FA4 2 etk

102) GA. CODE ANN. §15-10-20(d).

103) GA. CODE ANN. §15-10-20(e),(f).
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107) GA. CODE ANN. §15-10-20(h).

108) GA. CODE ANN. §§15-10-7, 220~223.

109) Aol FtHo] HZ3 Je]Z 743 (personal check)E Wdst= 495 Lth
110) GA. CODE ANN. §15-10-2.

111) GA. CODE ANN. §15-10-25(a).



™4 [ o|=o| X QHERARH| ol 25t dnE 145

(active menber)©] obd Z--oll= 2'd oJujol] 80A]7Fe] 2 F-AGFE Hbolof gt} o]
3k ArAeZaade B5 A OPNA|PH A A9 €3] (Georgia Magistrate
Court Training Council)7} A3 Z o2 F2 U3l 2s) 1 o]4= 57} e
o} o]F BE XA i 20A13Fe] Aol A stefof 112 fifeg A
32 Mg o= R e At e e H-E-2 dEZ Q) Ml WA A
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113) GA. CODE ANN. §15-10-25(b), (c).

114) GA. CODE ANN. §15-10-25(d).

115) GA. CODE ANN. §15-10-25(c).

116) GA. CODE ANN. §15-10-24.

117) GA. CONST. Att. 6, Sec. 7, Para. 7. 8- N Yo2 3t o] AA Sl B At
Z(rules of implementation)S A3 =S FA3IaL Utk
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

A Study on the Magistrate System in the United States

Kim, MyeongSik

Nowadays, the various kind of legal disputes led by the radical social changes
might require of the diversity in justice system and judge system. Especially, to
efficiently settle down small claims, etc., we should seriously consider needs of
introducing the magistrate system to Korean justice system, I think.

This study mainly reviews the American magistrate system: the federal
magistrate system and state(Texas and Georgia) magistrate systems, in order to
form the basis of building the Korean magistrate system, because the American
system could give some suggestions to improve the current Korean judge system.

In the United States, the “magistrate” or “justice of the peace” refers to any
independent judge who is capable of issuing warrants, reviewing arrests, etc. In
other words, it means a judge or judicial officer who is capable of hearing and
deciding a particular matter. That capability is defined by statute or by common
law.

In the federal court system, magistrates are judges authorized by 28 U.S.C. §
631 et seq. Magistrates are appointed by the life-term federal district judges of
a certaincourt, serving terms of eight years if they are full-time, or four years if

part-time, and they may be reappointed. Magistrates conduct a wide extent of
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judicial proceedings to advance the disposition of the civil and criminal caseloads
of the United States District Courts. Congress set forth in the statutory powers and
duties that would be delegated by district court judges to magistrates. It left the
actual determination of which responsibilities to assign to magistrates to the
particular courts, however, in order to attain highest flexibility in meeting the
wants of each court.

In Texas, justices of the peace are elected as county officials. The Constitution
of the State of Texas provides that each county shall have one to eight justice
precincts depending on its population. The major duty of this office is to supervise
over the justice court, which may function as a small claims court.

In Georgia, each county has a chief magistrate, eclected by the voters of the
county, who has the power to hold preliminary hearings in criminal cases, grant
bail, and supervise over a small claims court for cases where the amount in
controversy does not exceed $15,000. Magistrates in Georgia are not required to
be licensed attorneys, but they are usually regular attorneys. In some counties, the

magistrate court bench has both attorneys and non-attorneys.

Key Words : Magistrate System, US court system, Federal Magistrate, Justice of

the Peace in Texas, Magistrate in Georgia.
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

Several Issues on Delegation of Authority

Park, Chan-Ju

A delegation of authority is a separate but distinguishable act from representing
act, aiming at attribution of producing effect by the agent's representing act to the
principal. Two major issues about delegation of authority are focused on whether
external delegation of authority is a useful concept, or what are the characteristics
of delegation of authority.

Relating to the former issue, the writer asserts the concept of external
delegation is an unnecessary in general but necessary in certain circumstance. The
situation of principal who indicated a third person to conferring the power of
representation to certain person but could not confer such power owing to
deliberation in a reasonable period should not make the indicated person as the
unauthorized agent. The writer proposes the characteristic as delegation with
condition subsequent of non-conferring the power in a reasonable period.

Relating to the latter issue, dominant opinions take the unilateral act theory. But
the writer presents some merits of contract theory. The Civil Act §117 provides
"An agent needs not be a person of full capacity." Under unilateral act theory the
unilateral delegation by the principal is effective, as formation of delegation

contract is not required between the principal and incompetent agent not
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represented or which contract is not approved by his statutory agent. But
according to unilateral act theory, the delegated incompetent should abstain from
concluding contract by way of the agent. If he advanced to contract in disregard
of his incompetence and inflicted damages to the principal, the agent must
assumes them even if he brought forth damages with mere negligence. But the
writer asserts, as the principal delegated the power to the incompetent knowingly,
he should assumes the damage in so far the tort was done under mere negligence.
Principal's manifestation of delegation must be construed to contain the
manifestation of exempting the incompetent from damage caused by mere
negligence.

Even the unilateral-act-theorists hold the characteristic of delegation under blank
letter as contract, and the writer criticize such attitude as the collapse of unilateral

act theory.

Key Words : agency, power of representation, delegation of authority external
delegation of authority, blank power of delegation unilateral act
theory, contract theory abstract/causal characteristic of delegation of

authority, disposition by agent without power
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

The Study on the Abolition of the Commander-Controlled
Military Justice System

- focusing on Convening Authority and Line-Officer Judge System -

CHOE, Kang Wook

Under the current military justice system, the commanders supervise the
military prosecutor's offices and the general military courts as a convening
authority. Such lack of independence of the military justice system has been an
obstacle to fair prosecution and trial.

Reform of the military justice system is one of the key elements of the
democratization and social development in Korea. Logics and arguments for the
separation of military system from constitution-based democracy (for the reason
of its uniqueness and efficiency in command control) shall be no longer esteemed
valid or justifiable.

The author believes that adjudication and justice system controlled by unit
commanders is the most problematic in the entire military justice system of Korea
and that unit commander's exertion of influence over the system should be done
away with. One may not find any better examples to justify the abolition of
current commander-influenced military justice system than the cases of line-officer

judge and convening authority system of the Korean armed forces. In order to
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make the justice system democratic, we must think hard on what values the
constitution of Korea pursue and what type of society as a whole is envisioned
thereunder. In line therewith, the author wishes to shed the lights on the
commander-controlled justice system, including the line-officer judge and
convening authority system, from theoretical and practical perspectives.

The military commanders are the only executives who manage to retain the
judiciary power, sacrificing the independence of the judiciary necessary to warrant
fairness. If the human history teaches us anything, one of the many would be that
there has been no person having executive power completely immune from
personal bias, bribery, etc. while protecting the rights of subordinates and the
general public to the fullest extent.

Development of democratic society in Korea can be completed by
democratization of the Korean military and to such an end, the author emphasizes
the utmost importance of earning of the trust from the general public and
enhancing the pride and the expertise of the military men and women through

reform of the miliary justice system.

Key Words : convening authority, line-officer judge, commander-controlled

military justice system, constitution based supervision and control
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

A Study on the Margin for Default Declaration of a Note
and the Effect of the Bankruptcy Procedure

Lim, Chaewoong

The Supreme Court Rulings have regarded the deposit contract of margin for
default declaration(MDD) as a contract in favour of third person and supposed
that a bearer of a note could secure MDD after he wins a lawsuit concerning
confirmation of bankruptcy claims against the drawer after the commencement of
bankruptcy procedure for the drawer.

I have presented an essay saying that the rulings might not be right in the
viewpoint of bankruptcy theory. A famous attorney at law, Gyochang Kim has
criticized my essay. He insisted that the deposit contract of MDD is not a contract
in favour of third person, but a deposit contract for payment. If a drawer deposits
MDD into a bank, he pays his debt.

This essay analyzes court rulings and Attorney Kim's opinion. Through it, I
come to the same conclusion of my latest essay. I insist that a bearer could not
claim MDD after the commencement of bankruptcy procedure for the drawer.

I propose a new opinion on what effect the commencement of bankruptcy
procedure for the debtor has on a contract in favour of third person. Finally, I

suppose that a trust could be a effective tool to make MDD bankruptcy remote.
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Key Words : note, check, margin for default declaration, contract in favour of
third person, bankruptcy, lawsuit concerning confirmation of
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5 AN A A BA Y] $4Y, BREAGD A17A A6E, 479,
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Loops)oll thal F438le] 71EANASAIG AR 2011 191974A] A9 9] T4 Wt o] 23 H2
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- o2& o] AAEAM= AP AUA EFE 7 27] oE2H, o] Al
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-

12) o|&d, ) FAAEIE A A, 9 54 A, AR FAFA A134 Ales, 7-104.

13) o]Fd, MA=E, 15-16T.

14) John H. Kim, South Korea Telecommunications- Korean Telecom, Merrill Lynch In-depth
Report, 14 October 2005,
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2) KTF + LGT ?
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&olg 34 k.

3) SKT + Hanaro ?

- SKT9] s &ARIE =L o o HIEY A= gla, Agzle] o]g} FA
of AlWASE AZeA ] tiat e 3 AI=E A AR AR7E TF3H,
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o] ok

V. EAANA & A

1 gitA Ael wagA AE

(1) $ehfet
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A5717h B9l Beo] YA Bk
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444 @ TRVEAADS ZAe) FIAE 9% @ o 8RS 2 o] mlAE
4% 5 ) 711 AAAEE TRlehl Hok) FeuAe] vFe] wE oF 2
Ee HA 2h08 Hof YA, F EFelN FEEALAT 7IFEA
o] FHA7LE ol 9o} A7k WIS FFH o2 Telstm YoB A
2E o= ¢ 2300] Ba Felsiek el ke F Y Ao MY
t}.36)

ek AAIEAM EANALEN = BAA DY olg= BRIl
AR R ol A 5, 7€

=
AR E, T 2 HEde] 84, o84 BHa B g vA=

FEFS TEHoE uwfste] FdsiA Hrhs)

A T8 ARZe FAHAS, dd@8dN g 719 AazeleH FHANAL
Slof 7 AFAALE AR AL, FRFAIFL QI7ME v Ao, W 9 99
Gl Afole ARTAR VS AXA He Woltk. FAHSE, 444
el o3t 7|FAF M= FHAANAN LI ] 7IFAFHA A T2 AFEH
7} AAARA Aho] o]Fo]d Aotk

ZA71F2AANIH Nt 2w 7S ARG AL e 2 F422] 10048-9] 15
o g Afstaal she AF Tv 717He A AN Hul 5ot Haiz) st A4
Beole ARFAF FH VKR Hol Jlon®, FAHSY A9 AR
H] &9

35) AZISAAAY A3z A3E

36) s W, MAA, 1214

37) ZAAANL N E AAATAE AL QdH o7 aAul, €2 AL AEAXE BATL 58, o
A8 287, AL FTLE, T ALEE, ARg £ 59 AME 584 Fd
2 AESY AAARAAY 84 Solol Uit vln FF FS S IS - A3
°]4 2000.5.16.20007120129.

38) H&4, HAA, 1149,
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2) M=
v)=9] A9+= DOJ] AAAGAE HAZF HA o

I- %34 ¥ A3 (Horizontal merger guidelines) JNFFH o2 gt A4

S AT EY st geto g AagE 5 o3 BAA A = Estar
S AT A AL e AE AW ET @ AAPIE 1T - HI53 3 <
T A% (Non-Horizontal Merger Guidelines)2 4214 153w 9] Z9-oll=
T SRS FAHoE Y AAATE S dstar, £
of et Ak ol AAZ A mA= 9FS AR AGFT Hs
B2 AL 2AE He A A =7 99 F HHI 1,8007] W
8 =3l Aol A WA= 9] AA BS ASE 2

lsw]
@)
@
rr
of
19

A AAM) R ) A 3] 7] (public interest standards)el]l 2] A <1

_1'

T el AAAG R ek ofygl Fafl Qe ol T ool mA= vl
I He)S EAs=H|, FCCO 22 34t e 2e dae] AHE
Aok Fall Aol AAARJ] A1 B85 24D F A AL = A A
Aol RAZQ JRFAMHEE Agsh=t =wo] 2 A7}, 2BlA=IA &
Ao MulAE Algsh=t =wo] 2 AJ7E Ayt Auls sl =] 2 Al
7F Soltk. 2y FCCO| 594 AAtell oM o] BAel mA= F&ol
T8 HFS AASL Aok

39) 197611 A4 ¥ Hart-Scott-Rodino Act= ?J_ﬂ TE ool A5 tigt DOJY ARAAALS

FEgsisled, 238 e 2k O A o] FA T shurt s el 9S8k

U 93 AR 91 R, @ AEE xmu TRk 20) 2 ol R, @ 1 ARbe] R

7} 57<4“P~ o &el] s A, siFrIASe] 2419 I, 1AW @ o] FAt e

A957018 BT AE A - W E, A=, 14157,

FAA TAEAT FAHE AFE VIde] AAAAC A= 719 el e ded

Aoz AAS AAAoZ AT = Y-S onF

AAA el v1AE dFold AFIAN} A5HE e Fakd A2 Al AYstka,
A3AE ST Alge] FAH 1Y B, A AL 1 AP AL FAHo

oA 37} At Ae2 FAA FAL dA e AAATH 84S Mok vl A%

Foll 245 & =29,

42) A9, % ﬂlbf, 13214,
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43) FCC9| Q53 AALA 337192 FHo] Fold RFES SH3e 475 FCColl AE3loF
skH, °] 1 s FCCe= o7 0]611“4%%4 4H HH T S AA B ArFH ] T
ooy gekd A9 s Atk FHel Fols A #AAY F dvky wdEe

3% FCCE ©l5 B8 & ' 23S 748 & glon, a7 Hxxr} Brbssittan
ddE A9 HEHOF e Aol ek $91s AR F U, old diE) AT &

& AVE & A - ‘/P“fﬂ, AA =5, 23241
S AAk 9loiA DOJF FCCe =}elq - Ur**

r.?L

AA=E, 3394,

rgo

44)
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3) EU

EUOIA = SAAFAARE At of] HIF=0] A}l
=2 B3l 7HA ARS aeof dtkal B Qo O 3
FHA APFApE S S AGERaRTE A
Telenor) @ A1 A& S712 J3ll AHiZ X917} 3
Worldcom, France Telecom/ Orange) (3 Hl % &x}7} 33}%11 ojuj uj = &3}

= 2ol B A91E 717 ek R
AAE FAH R Aste Aol @ol WAk Ao E Yehdt (Telia/
Telenor) F]t|oi3|ALe} A E At °‘°WE FrARSE A7 A SHAl = e,
o] ZrRl= A1 g0l whH ] AaE e elv|= ok (Vizzai JV/ Vodafone,
Vivendi, Canal+). f+5AINAME rpt7kA] ot o]n] 2502 F3te 7|Yg
of HiEHd &S HAT I thE ARk Aetshe Apoll= A 5
HAE ¥2 5 Atk (BT/ Esat). @ 3+ Aol A o] A A o] b Al ge=s
A7 e = AR a7 SA8=A. o] He FHZo| FAAE T3 dlA
T WEAA Qo AFHA glov dA)| AN AdHAANE F
3] 1 =A Edle Ao Z YERdTh (Enel/Wind/Infostrada) & o] H 7= ¢h3
3] o =& Aol 4 2 IE o= ), o] foke] HE AFGAE
o] 7158 FABtEE HAA 714, 71E 28, 35S Soll B3 g3
S FARH = 2 23 ABRAE A3 43S AsistAl &
(Vodafone/ Manesmann)ol] 3} A]t}.45)

T2 DOJ FCC
ZAHY addd SAlY, Add
MAP|E A st 39
Ao thst Az Aol Z™ol ofatg[=ot? |olefel FAMEH =M o| =&=7t
A5l DOJ B 5| A}
ISPNESPN] ol ofsl e 73
Inaction seolez 7kF HEZ U3

Solof2, A AMA, ARAEA
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45) Gilles Le Blanc & Howard Shelanski, "Telecommunications Mergers in the EU and US : A
Competitive Instituitional Analysis", Merger Remedies in American and European Union

Competition Law, Edward Elgar, 2003, pp184-185,- A L3H, R FAI FGAH, 1214 A
Q18-
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73917t, FCC, Sprint¢t Nextel®] & <1, F3171$€-5%(2005.10.1).

A, HEAF 2004.
ARZANH A, HEAH2006).

AT FA, MA71Y M&A, TG} 2008,

A, ¥ SR A1 AAIE, KISDI o]+ 2] 3EE(2006.3.13).

JHsle] Zslel| W FAHAA AF(ABH)- FAAG loiA HEFA 7| H d9EA
A7 BA-, A5 AW SRS T1dAR AF A BAET A
Q1,143-1479, A2thsta &2k 41E (2006.12)

A, BN AARE FAVD BF BA 12, FEEAHED (2006)

oA 9, BAAGNA HAETA 7B dubrA v 93 2 BANHY, ARFNGEAT A
(2002.2).

ANl W A Al TR FAY, BAUAT 115 (20049 FE7)).
SAAETA A SlolA HEFATFA Y BT LeFATA 7| BTe] BA1,328-3397. B
AT A14% (2005 FEE7))

U BAAME 2 A 9l
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WY 53 A, JREARA ABY A
Aeq, FANANUIS FAANANND B o] DY A7, PAwE 36(2), 1998.12.
24, BU AR 543k AAY - WA, ARE B4, SAmstn ATEE (2002).
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Howard A. Shelanski, @78 d %, “U.S. Telecommunications in Transition: Why the New Market
Requires a New Regulatory Approach (H3}7]dl] Ql& W= B4l : &) |22 A2 N2
A A2E BLE 3=7PR), Law & Technology A2 A2%, M&thstw 7|&3) HAIE
(2006.3),

James B. Speta, ¥733¥ % , Defining the Regulatory Space Between Antitrust and Unfair
Competition in Telecoms (FA101A W53} B2 A Alolol A 4] G99 FA), Law
& Technology A2 2%, A&oista 71&2 HAE (2006.3).

John H. Kim, South Korea Telecommunications- Korean Telecom, Merrill Lynch In-depth Report,
14 October 2005.
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

A Study on the Merger Regulation in the
Telecommunication Market

Kwon Kyoung-hyun

The merger regulation in the telecommunication market requests comprehention
of telecommunication industry and regulation. It is necessary to understand the
reason why business decision of consolidation occurs in telecommunication
market. And we have to consider the role of the regulator for the public interest
and market development. Solving this issues, we have to discuss the distribution
of regulatory power, regulatory procedure and regulatory standard. At first we
review the industry sector of telecommunication and forecast market outlook. And

then it is necessary to study the role of regulator.

Key Words : telecommunication, merger, regulation, regulator, regulatory

procedure, regulatory standard






ICJe] #ighhEol B3 chEel dig
gL SEH]

Monetary Gold AFANA S48 E Fxo 5488 EA5HA

y
24 o2
rE Hl

o

o (I o

o4y
%0,
2o
a
Lo,

g N ARG BAZL HF 0WE dRIAE Ae BR g
dgol 29 Feld gl grte F

Ao M, ZeHd W FaMde] Bddo]
Fol fiR-Zeltt oy &%

= 1099 @ Afolo] dojt B 7pA] stz Qe FAd= B

el A7 24 FH dAe O 55 AN ATE The Aol BA
foas

a8g Wske] shue H2 109 d Aol o] mAMeEe] 4™
otk 71 A FAHAE Foibel o] FEWR ol #

rr

* o] 222008 8¢Y 2% A& ZEAtE @A I 2008 International Conference on International
Lawoll A& BRE-E 54/718F AYUTh o] FASEN S FEFHT =AY ets) e
ZEAAAY, T8 gavl o mEAR, 18]3 WYL el =3 T4 skare] ol
st e] o3| g, AESUEne] o2 1, F7 HEA~E tEule] Malcolm D. Evans 1157,
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£ (Memorial) A& ©]F 370 o]yl #|7]3loF stt}. Fejoll= FA A2
A HA HEA, = Z¥H A (Counter-Memorial) #| & 713+ o]ujoll A|7]35hH =
ot 1 77te] YR GFE AolBE dH ANAEZFIE B 3o
2 HolAh, A &Tro] 919 90Y o] Fof b FS AT A 1A
ZN(REHE ol f =2 Zstallor & AJA= 28

IC] A3 MAAE BF3ta Eebd gy 22t
v et Aest=vtel wet TS }
Hdo] A7 A= &5 Ayt g2t § Ates 4 Al 73]
ns]d ZelE gol Atk MR B2 =
AR RE FAaREe] gHeyzt AAY A 71E

o Moo 4y 2

‘1
XZ
ITT‘1
o~ Mo
rE ofl
>

o
ot = rir L

oS, )
)
oo Hloof g N rfr ok

e
ry
ek
)
)
_ 2
@)
—
2

s

ofr
==

_ﬁ
oft

>
ad

N

>~
ad

o
lo
offt o
e
rot
M
o
S

i
e

o

ERIEE 4
A AA AUAL BET Yelel R ATAE EAWANN 2]
g & 97] Motk WA Ao 9% FFe] FAE olv] AZE v 9
ok, YA Folol whe Bolh FWE woruAA HENAT BS
a%9 ARt wd F doke e Aol & o nag

FAO L ICT aFAA, 2obd 3, B FE, AAAETY, 2584



23 [ 1CJ2l Ewkikol kot ChEoll e gikARAlel &R 261

)
bk V. KK bilare) REHH
I 1CJo] AFEHER) GRe] MLk V.odew

L. RZEHET Fikke] Pehngy

[ e

1954 ool ARAle] =, A, vPES Gz 10 Xﬂi
Monetary Gold Al A, dupolr} o] Ak &g datatel] I3 A &t
E0] o] ARNA 107} BEES FAE 5= A=A tiste] &S Al7]skA.
ICJ= olgdote] AIAI71E WolEo] o] AR &5 Zsiglerng, ojgde|ols
A=8] S AxF Aotk Ay vkR o] &7s AR ww|ol Bet &
o] Ak w3l gk A7t F=olA A=A oAF= v FuE GAK
O A G2 714 Al #Fel Eolgta ARd 59E AR 5 U
Hlom, A=F sﬂfﬂ AR HAE olgEhA B Y dubobe] HE glol=

a -4—@2]]-’#44

e

filo

A AH(indispensable party)o]™, dulyole] GF2 A% Q 710] &L"%O}Z]X] x
A= Aot o] AFa el EHE FA|AT o e

o7t AAPYoh= AML ol Ho|tk 222 AE A|7]EaL

A ZReE ARk Aol7] WEZelth. G52 o] & 5] olgE oty EAIA
7= &9 FH3}el 3F$th(in effect withdrawn or cancelled)3l 321, 1C]

1) Monetary Gold Removed from Rome in 1943, Judgment, L.CJ. Reports 1954, p. 19 3. 1949'd 12

159 ICJ= =25 sy AbdelA dubols G5l £843,478 wi/dslete dd& Aud nt

A} Corfu Channel, Assessment of Amount of Compensation, Judgment, L.CJ. Reports 1949, p. 244

%‘i ol WiidE PIAFOR A = Luh ol Atele] v Euiyolrt $2,000,0008 I

o AF3taL giAl Bt Fold F3 1574kg~ dufole] o]xEt71 2 Frojgho 24) 199%d 10€

299 HFZHo=Z A=Ak MBS = Constanze Schulte, Conpliance with Decisions of the
International Court of Justice (Oxford University Press, 2004), pp. 95~97 3=
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(preliminary objection; exception preliminaire)ll gt Zx}413]
<= 2tk 2aeMe B @A g 5 e AH, 53
2FEZAAES] tEoll thete] IgFES HIEE e At
A e EAES stk Itk =29 Ao E
2 ZavkEbed] 1G9 ‘A& (jurisdiction; compétence)# 79
’(admissibility; recevabilité)©] THFEO It A& J18ste] HA] o] &
Hi B O(10), B9 @e] ASA7I() ek 29 @] st
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st #H A9 58 A (special agreement; compromis)< ICJol| F A8t AL 4
AR dibo] ICJell Jrtk(written application; requéte)S Al EFOZH AEH
A7F A B AR Agells B4 AR ] gelg &S ElAT) TR E
22 29k ol Al7|H= Lol A9 gled, A8 Bf-oe S5 AT
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2) Manetary Gold Renoved from Rore in 1943, supra note 1), pp. 27~29 3.
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W, 258102 HE Aoz Udanhd) S Ozankbe?] 1T9Y ik (jurisdiction
of the Court; compétence de la Cour), @] “ZEi#H (admissibility of the
application; recevabilité de la requéte), @7]€F 8310] 1A o]t}

o] 7k Hl AR 249l FaR ol #HEHo] ojok k= a1 ¢l WAL
SENFO 2T IR0 AW, 971 wehe 1] BdAL $-8] WARREH
oA ek B BddRe AR g2tk I #dde A4 Q14 8

2
(jurisdiction ratione personad ¥ &2 & (jurisdiction ratione materiad = & T

A 17 A& 17 FA AR EE=Y, S I AFSBARE A 5 3

= AFol B3 871 7RI o] 218 1T Al34z9} #3530l WA F o]

SHo 2 WA A2 AN E oy ASsE Y e

FAEA] BEF @70 7)o gt o] S wWEH ICJdE dHFH R
I ] A= Sl o

7 AZIFel AY ol B w7k sttEte 1 5 ol IR Y BAK

T ol E ICTR ABsE A2kl BAE 205 FHlEHA] S Agoll= 2l
2 #&o] gle Aolthd)

=2 32 g7t of® Aol st} AB 5 =, 5 24 A=

rok

3) 1J), The International Court of Justice (The Hague, 5th ed., 2004), pp. 60~61; #iliff, “Bd blkkbi
(IC)) Flpeel BLFJy7, Tz A61135(2007. 8), pp. 205~208 F=. & 7§e] Lol 2Fde] 77}
ol 23E B9 I 4R HATE Aelslor It 24 e 448 5 Qo

4) Legality of Use of Force (Serbia and Montenegro v. Belgiumy), Preliminary Objections, Judgment, 1.CJ.
Reports 2004, p. 279 °©8F Fx. ® fageloprt v, 272, 59, ojgdejof UddsE, £
257, 958 A2 44 AL 2 WA O ARER Fx o] ARIEANA AlaF
Frangeulohe 10 £5PAIE A 4 v FARLT. 5 UNSSI9) chdngol sl
e Aol oshd fragsvlole 172 Aol o™ mekA Ig A A3sE A2%
& SAR el AFFAME A 5 byt BRolRl Aol o] ARiSelM ICE fals]
ot £FAARE A ¢ gl A o] AR RHFEHeZE A7, Ba—, ‘Al =8lo}
EHUIZLE 9} NATO & Bl RO it ol Beh BaFEnfkikbee] shve”, =
HE, 2006-13(2006. 4), 245~325% FZ, 18y faEeiulolr) A 2o AW ThE ALl A
= Fusdlopt IgoM Az A F des QAT 8 Ak Aplication of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia-Herzegovina v.
Yugoslavia), Preliminary Obections, Judgment, 1.CJ. Reports 1996, p. 595 e
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FaHde] AT i AFa sl FFe MR (admissibility
of the application; recevabilité de la requéte) A|A==ro] -8 ko] Ajdx
gol b ICJY] 74 ATUES FEitte &% PAEY AdH 2ol &% 7
ARRE o] IC)S] #EHS THISS Y5ste EA BAIFA & AF8
Aojgtal & = glon, A2 2] WAtLSHE 2FEd B3 8330] 7]
3 Aotk A &4 AAZF EA8HA] =AY, 49 o]efo] gitkAY,
FUH FARAE SRS GRTAL, 1G9 A28 D 2A4o] UNS| 33
2 7138 Aol &b Aldelgte W T2 o] 8119 ERlE FAshe Bt
72 Fwe] o olthy)

2 yel Eekleel Sol7l] el 28 Zslslel @k F4F & Ut o

olN
fr o>

)

5) I8 ABex A1g FHkE, & dAdPe] Alxeky} ool 53] AR AV S ThETIH, 2o
o 3= ‘AAFe]Z 3 (compromissory clause)©] 71 FF AR of o]t}

6) IgJ78 ABex A2, & olEnl ‘Aezd o i (9] oF4 AIFABAREH) FFAAS
k(=

7) &29] o]9lo] glth= o2 A7l BEo] ¢ dlZ= Northen Cameroons, Judgment, LCJ. Reports
1963 p. 15 oJ3} Fx. IUAd FAERE $EA FUYthe olFE &Vt A5tE CdE=
Interhandel, Judgment, 1.CJ. Reports 1959 p. 6 ©|3} F=x.
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8) ‘A YA 7F R EHATHE o2 &7t Fstd o EE 94 £ Monetary Gold A 9]
FEast Tinor (Portugal v. Australia), Judgment, [CJ. Reports 1995, p. 90 o|3} &=z, vt D=2 DA}
Ao GRE $2] MALREWA THAFH TELE FELE AN BT AL E o
9T AR B 819 FAR AFEE Aol HIFo], 1Y Aol® AA B FAR
AT F= AS Zo2 HA:

9) vt AL 1T AAC theix= oAt Georgio Gaja, “Relationship of the IC] with
Other International Courts and Tribunals”, in Andreas Zimmermann, Christian Tomuschat,
Karin Oellers-Frahm (eds.), The Statute of the International Court of Justice: a Commentary (Oxford
University Press, 2006), pp. 533~544 3=

10) 1749 A6z ALEFe] FAAT ] S Abdolet 24 w4 ol o] 1 2] BAS
So) ) BAL 1G0) SR FHeld e waw, 1G4 A40E Aatel Sue Fel
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Holl we} FLE ARl thete] & FAIM A IC7¢] Aol THE 74
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(lis alibi pendens), == 3 P4 A& GAAE T2 Hdo AL + ¢
(électa una via non datur recursus ad alterany S ©|-= B3l AE 25t oF 3h=A
of Folth.11)

ob4 ICJ= o] £AIE v= 7137} glloy 0] PCE 7 Al Ao A
A o] Aol sl b 22 HsE Bl vp Aok

zoYo] gl A9 Ae] BALSC] T Algte] Bt o] o] ol A7)0
HAAG P02 A5e] T Wl A7IE Bl Tehobst she A3 & v
ul ohe w7ke] el Wl Adel FelE Adslo} drhe ovlo]

N, BAEY FE P4 s Ao] B9 A A S litispendance) ] 2]
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Ny

A A 2e 47 T2 ol AR &% (litigation pending elsewhere), ‘3 7}X] 48 A9
gt 2k o o] FoJXA] =¥ (he who has chosen one way cannot have recourse to
another)& 559, o] #A gt === oA Georgio Gaja, sypra note 9); Yuval Shany, The
Conpeting ]urzsdchals of International Courts and Tribunals (Oxford Unitversity Press, 2003) 5
Bz FAYLE Abole] #8 T=7 B9 T= 7Fedel B 27]9] =l R A
Benedict Kingsbury, “Forword: Is the Proliferation of International Courts and Tribunals a
Systemic Problem?”, NYU Journal of International Law and Pdlitics, vol. 31 (1999), p. 679 ©]&}
iLz

12) Certain Garman Interests in Polish Upper Silesia, Jurisdiction, Judgment No. 6, 1925, P.C1], Series
A No 6 p. 20 Z2: “It is a much disputed question in the teachings of legal authorities and
in the jurisprudence of the principal countries whether the doctrine of /Ztispendance the object
of which is to prevent the possibility of conflicting judgments, can be invoked in international
relations, in the sense that the judges of one State should, in the absence of a treaty, refuse
to entertain any suit already pending before the courts of another State, exactly as they would
be bound to do if an action on the same subject had at some previous time been brought in
due form before another court of their own country.”
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13) Southern Bluefin Tuna Case between Australia and Japan and between New Zealand and Japan, Award
on Jurisdiction and Admissibility, Decision of 4 August 2000, UNRIAA vol. XXIII, p. 27, para. 39
(© Fzx. o] EAl N AE=E A0 HiFG, "Rk MRS ity e e, "B
LBy, AS1A A3Z(2006. 12), pp. 45~67 =

14) Factory at Chorzow; Jurisdiction, Judgment No. 8 1927, P.CILJ, Series A, No. 9, p. 30 33 “The
Court, when it has to define its jurisdiction in relation to that of another tribunal, cannot allow
its own competency to give way unless confronted with a clause which it considers sufficiently
clear to prevent the possibility of a negative conflict of jurisdiction involving the danger of a
denial of justice.”
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15) Institut de Droit International, “Judicial and Arbitral Settlement of International Disputes
Involving More Than Two States” (Session of Berlin, 1999), para. 12 =, ©] FAjo| wj=2w
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16) Avena and Other Mexican Nationals (Mexico v. United States of America), Judgment, 1.CJ. Reports
2004, pp. 28~29, para. 24 FZ. o]F A A|sh= A EZE Christian Tomuschat, “Article 36”, in
Andreas Zimmermann ef al. (eds.), supra note 9), p. 645; Shabtai Rosenne, 7he Law and Practice
of the International Court, 1920-2005, Volume I Jurisdiction (4th ed., Martinus Nijhoff, 2006), p.
807, fn. 8 Fx. & A79F MALZ 90d AgHS @7 ¥ $4AZE HFHU= AAESE, ibd, p.
828 =,

17) Appeal Relating to the Jurisdiction of the ICAO Council, Judgment, 1.CJ. Reports 1972, p. 52, para.
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18) Institut de Droit International, supra note 15), para. 12 3=, 172} HY72 A81x0l w2
25PN dHHoZ AUNE T WA AEstoF 3t (A1), o] A 71A
A 7heH dhbe 25 EARE S TR T Ateld EAidttal FAE = AZE] 7] (any
basis of jurisdiction)©]t}.

19) Z2FFo2E Aoz}t A7ET AFEo] Ao, A4z} A3Bx EFE Q1% Ik
3 Aot} 22 A, Hans von Mangoldt and Andreas Zimmermann, “Article 53”, Andreas
Zimmermann et al, (eds.), supra note 9), p. 1160 =

20) fbid, p. 1161 F=.
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23) Certain Norwegian Loans, Judgment, 1.CJ. Reports 1957, p. 9 ©|3}; Elettronica Sicula SpA. (ELSI),
Judgment, 1.CJ. Reports 1989 p. 15 ©]3} 3=

24) South West Atrica, Second Phase Judgment, 1.CJ. Reports 1966, p. 6 ©13}; Barcelona Traction, Light
and Power Company, Limited Second Phase Judgment, 1.CJ. Reports 1970, p. 3 olsF =,

25) Shabtai Rosenne, supra note 16), pp. 810, 854~55 Z+==.
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Shabtai Rosenne, The Law and Practice of the International Court, 1920-2005, Volume 1I Jurisdiction
(4th ed., Martinus Nijhoff, 2006)

Constanze Schulte, Conpliance with Decisions of the International Court of Justice (Oxford University
Press, 2004)

ICJ, The International Court of Justice (The Hague, 5th ed., 2004)

Yuval Shany, The Competing Jurisdictions of International Courts and Tribunals (Oxford Unitversity
Press, 2003)

2. =%

ks, “BIETIEELR(C)) Pk BRI, THZ, A6115(2007. 8)
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Art—, “Al28]o} ZHMIZ e NATO & Bl B ikl Jutholl a3 Bk
AP, TR E R 2006-15(2006. 4)

Christian Tomuschat, “Article 36”, in Andreas Zimmermann et al. (eds.), 7he Statute of the
International Court of Justice a Commentary (Oxford University Press, 2006)

Hans von Mangoldt and Andreas Zimmermann, “Article 53”, Andreas Zimmermann et al, (akb.),
The Statute of the International Court of Justice a Commentary (Oxford University Press, 2006)

Georgio Gaja, “Relationship of the ICJ with Other International Courts and Tribunals”, in Andreas
Zimmermann, Christian Tomuschat, Karin Oellers-Frahm (eds.), 7he Statute of the
International Court of Justice a Commentary (Oxford University Press, 2006)

Benedict Kingsbury, “Forword: Is the Proliferation of International Courts and Tribunals a
Systemic Problem?”, NYU journal of International Law and Politics, vol. 31 (1999)
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Avena and Other Mexican Nationals (Mexico v: United States of America), Judgment, 1.CJ. Reports 2004

Legality of Use of Force (Serbia and Montenegro v. Belgiumy), Preliminary Oljections, Judgment 1.CJ.
Reports 2004

Southern Bluefin Tuna Case between Australia and Japan and between New Zealand and japan, Award
on Jurisdiction and Admissibility, Decision of 4 August 2000, UNRIAA vol. XXIII

Application of the Convention on the Prevention and Punishment of the Grime of Genocide
(Basnia-Herzegovina v. Yuguoslavia), Preliminary Objections, Judgment, 1.CJ. Reports 1996

FEast Timor (Portugal v. Australia), Judgment, 1.CJ. Reports 1995

Elettronica Sicula S.pA. (ELSI), Judgment, 1.CJ. Reports 1959
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Appeal Relating to the Jurisdiction of the ICAO Council, Judgment, 1.CJ. Reports 1972

Barcelona Traction, Light and Power Company, Limited Second Phase Judgment, 1.CJ. Reports 1970

South West Atrica, Second Phase Judgment, 1.CJ. Reports 1966

Northern Camrercons, Judgment, 1.CJ. Reports 1963

Interhandel, Judgment, 1.CJ. Reports 1959

Certain Norwegian Loans, Judgment, 1.CJ. Reports 1957

Monetary Gold Raroved from Rome in 1943, Judgment, 1.CJ. Reports 1954

Corfu Channel, Assessment of Amount of Compensation, Judgment, 1.CJ. Reports 1949

Factary at Chorzow; Jurisdiction, Judgment No. 8, 1927, P.C1IJ, Series A, No 9

Certain German Interests in Polish Upper Silesia, Jurisdiction, Judgment No 6, 1925, P.C1], Series A,
No 6
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More Than Two States” (Session of Berlin, 1999)
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Hongik Law Review, Vol. 9, No. 3(2008)

[ABSTRACT]

Application of Procedural Rules to Disputes
as to the Jurisdiction of the ICJ

Park, Hyun-Seok

In the Monetary Gold case, the ICJ dismissed the case on the ground that Albania
was an indispensable party but was not a party to the case. As a consequence, the
United Kingdom could not satisfy its claims out of the monetary gold, which
continued to be held in the name of the Tripartite Commission, given the lack of a
final decision or an agreement on whether and how the gold should be divided.

This preliminary issue was raised by Italy, the Applicant. It is unusual that an
Applicant state should challenge the jurisdiction of the Court, but neither the
Statute nor the Rules of Court precludes the raising of a preliminary objection by
an Applicant. In view of the situations after the judgment, one may say that under
certain circumstances procedural rules play a critical role in judicial settlement of
international disputes. In this paper, we will attempt to clarify some issues arising

from the application of procedural rules to disputes as the jurisdiction of the ICJ.

- Jurisdiction and Admissibility

* Concept of Jurisdiction and Admissibility

Jurisdiction of the ICJ could be defined by answering at least the following two
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questions:

(D To whom the Court shall be opened?

(@ What cases or matters shall the Court adjudicate?

The first question deals with the matter of jurisdiction ratione personae, the
second the matter of jurisdiction ratione materiae. Articles 34 through 37 of the
Statute of the ICJ address these matters.

Admissibility of the Application is another matter to be dealt with at the
preliminary stage of the proceedings. The application may be contended as
inadmissible on the ground that the dispute does not exist, no longer has any
object, is not of a legal nature within the meaning of the Statute; that the
judgment would be without any practical effect; that the applicant lacks capacity
to act, etc.

* Possible Conflict of Jurisdictions

The proliferation of international courts and tribunals could cause conflict of
jurisdiction as well as conflict of jurisprudence. In view of its wide scope, the
jurisdiction of the ICJ may overlap with that of other international courts or
tribunals. Competing jurisdictions of international courts and tribunals revives the
debate on the applicability of some doctrines of procedural law, such as lis alibi

pendens and electa una via non datur recursus ad alteram.

- Time for Raising Preliminary Objections

According to Article 36, paragraph 6, of the Statute, in the event of dispute as
to whether the Court has jurisdiction, the matter shall be settled by the decision
of the Court. The procedure to be followed is laid down in Article 79 of the Rules
of Court. Where a respondent wishes to raise preliminary objections, it must do
so in writing not later than 3 months after the delivery of the Memorial. Here
arises a question: May the respondent still raise preliminary objections affer the
delivery of the Memorial? While Article 79 of the Rules of Court seems to
suggest that failure to raise preliminary objection within the time-limit be regarded
as acquiescence of jurisdiction, there is no provision to that effect in the Statute.

Other party than the respondent, such as the applicant or full party intervener,

shall raise preliminary objections within the time-limit for its first pleading. May
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the non-party intervener raise preliminary objections? If so, when?

- Joinder of Preliminary Objections to the Merits

Where preliminary objections are raised, the proceedings on the merits are
suspended. Although this is the general order of procedure, there are at least two
variations. First, the parties by agreement ask the Court to join the preliminary
objections to the merits, which the Court is bound to do. Second, when the Court
declare that the objections raised do not possess exclusively preliminary character,
then the proceedings on the merits resume and the Court make a decision on the
matter in the merits phase.

Even in the same case between the same party before the same court, joinder
of preliminary objections to the merits could result in a different judgment from
the one which the court would reach by separating the preliminary stage of
proceedings from the merits phase. Consider a hypothetical case submitted to a

tribunal composed of three judges, whose opinions are divided as follows:

Judge A Judge B Judge C
1st dismiss without prejudice uphold the claim reject the claim
2nd uphold reject dismiss
3rd reject dismiss uphold

If the preliminary objections are joined to the merits, it is hard to foresee the
final judgment; If the objections are separately decided at the preliminary stage
of the proceedings, the Court will first reject the objection by 2:1(judge A
dissenting) and then uphold the claim by 2:1(judge C dissenting) at the merits
phase. Implying an element of litigation strategy, this analysis seems to have been

overlooked.

Key Words : contentious proceedings before the ICJ, preliminary objections,
conflict of jurisdictions, time-limits for the delivery of pleadings,

requirements for adjudication on the merits
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